
 

 

25 May 2012 

Minister Don McRae   *** BY EMAIL @ AGR.MINISTER@GOV.BC.CA 
Minister of Agriculture   AND BY FAX AT 250-387-1522 *** 
PO BOX 9043 STN PROV GOVT 
VICTORIA BC  V8W 9E2 

Dear Minister McRae, 

Re:  Animal Health Act, Bill 37 of 2012 

I read with interest the exchange in Hansard between you and the Agriculture Critic, Lana Popham, on 
section 16 of Bill 37, the Animal Health Act.   I write this letter to strongly recommend that you amend the 
section to clarify your stated intention and/or obtain further legal advice on the effect of this provision.  
Please  be  aware  that  the  information  you  provided  to  the  Legislature  on  the  section’s  intent  does  not  
reflect how a court is likely to interpret the provision.   

You stated: 

The references in section 16 to section 17 and 18 imply that the "person" in section 16 takes its 
meaning from those sections. So in section 17, "person" is implying employees and former 
employees of the ministry of the minister, each inspector or former inspector, persons engaged or 
previously engaged in the administration of the act, a person responsible for administering a 
laboratory and an employee or former employee of a laboratory identified for the purposes of 
section  16.  …   

The term "person" in this act does not refer to the media. It does not refer to independent 
scientists or individuals making inquiries. The term "person" does refer to the section 17, 
subsection (1)(a) through (e) — which I quoted earlier, and I think it's already in the record, but it 
was particularly to those (a) through (e) individuals. Again, to the member opposite, it does not 
refer to the media, independent scientists or the general public making inquiries.2 

If this is the intent of section 16, may I encourage you to amend the legislation to clarify this intent.  As 
discussed below, there is nothing in the current version of section 16 which would support such an 
interpretation.  

Section 16 reads, in part:  

Except as permitted under section 17 [duty to keep information confidential] or 18 [personal 
information], a person must refuse, despite the Freedom of Information and Protection of 
Privacy Act,  to  disclose  … 

As drafted, section 16 is the broadest of the three provisions, applying to all persons, except to those 
persons permitted to do something under sections 17 or 18.  Person is not defined in the Act or in this 

                                                 
  Animal Health Act, Bill 37 of 2012, s. 16.   
  Hansard, May 17, 2012, available at .   

mailto:AGR.Minister@gov.bc.ca
http://www.leg.bc.ca/hansard/39th4th/D20517y.htm


Re: Animal Health Act, Bill 37 of 2012  p. 2 

section, and there is nothing in this provision or in subsequent sections that indicates an intention to limit 
the  ordinary  meaning  of  the  word  “person”, which case law has established to be a very broad, inclusive 
meaning.  Contrary  to  your  statement,  a  court  is  unlikely  to  imply  an  intent  to  narrow  the  use  of  “person”  

in section 16 merely from the fact that two other sections are referenced as an exception to the broad rule 
in section 16.  It is far better to make such an intent explicit.   

Section 17 defines, for that section only, a narrower term – “persons  engaged  in  the administration of this 
Act”. While this term defines the scope of section 17 (and indirectly the first portion of section 16), it does 
not  in  any  way  narrow  the  definition  of  the  word  “person”  in  section  16,  which  does  not  use  or make any 
reference  to  “persons  engaged  in  the  administration  of  the  Act”.  A court would note that it would have 
been very easy for the Legislature to adopt this term in section 16, and would likely reason that a failure to 
do  so  means  that  a  broader,  comprehensive  definition  of  “person”  was  intended. 

Section  18(1)  lists  another  group  of  “persons”  who  are  able  to  disclose  information under limited 
circumstances. This  group  can  be  referred  to  (as  it  is  in  section  18(3))  as  “a  person  listed  in  section  18(1).” 
Once again, however, this term is not used in section 16, and there is nothing in section 16 which indicates 
that  the  section’s  broad  prohibition  is intended to apply only to persons listed in section 18(1).  Once 

again, a court would likely note that it would have been easy for section 16 to make such a reference.   

On May 15th, 2012 you were quoted by The Tyee as indicating that it could not possibly be the intent of the 
Bill to constrain independent scientists and journalists from reporting on disease issues.3  This belief is 
reflected in your response to Ms. Popham in the House.   

The problem with this answer is that, as drafted, section 16 does, on its face, apply to all persons.  You are 
likely correct when you point out that such legislation would not be allowed to stand in Canada, but let me 
suggest that a costly Constitutional challenge is not the most efficient or effective way to clarify a drafting 
error. Let me also point out that individuals reading such legislation may well adopt the narrower 
interpretation we have described above, attempt to comply with it, and thus be silenced, whether or not 
this provision is actually ever used in this way.   

Courts in Canada look to the wording of each piece of legislation to understand what is intended.  It is 
therefore important that Legislators be as precise as possible in describing what is intended by their 
enactments.   

I strongly advise that you seek legal advice on how best to achieve your legislative intent and make a 
relatively simple amendment to Bill 37 before it is passed.  

Sincerely, 

 

 

Andrew Gage, 
Staff Lawyer 
West Coast Environmental Law 

 

cc. Lana Popham, BC NDP, Agriculture Critic (by email only) 
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